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VARANUS ISLAND INCIDENT PROSECUTION 

Statement by Minister for Mines and Petroleum 

HON NORMAN MOORE (Mining and Pastoral — Minister for Mines and Petroleum) [11.28 am] — by 

leave: I wish to inform the house that the Department of Mines and Petroleum is discontinuing its prosecution 

case against Apache Northwest Pty Ltd and its co-licensees, Kufpec Australia Pty Ltd and Tap (Harriet) Pty Ltd, 

with regard to the pipeline explosion incident that occurred on Varanus Island on 3 June 2008. The government‟s 

case against Apache was based on our view that the company did not maintain the pipeline “in good condition 

and repair”. The decision to discontinue was made in response to new information and evidence provided by 

Apache Northwest and its co-licensees during the pre-trial proceedings in the prosecution action. After extensive 

consideration of advice from the State Solicitor‟s Office, the Department of Mines and Petroleum decided to 

seek a discontinuance. This was granted in the courts this morning. The department‟s advice was that there was 

no substantial prospect of the state establishing two essential elements of the prosecution—put simply, there was 

a fatal flaw in the prosecution. This included the state being unable to negate the statutory defence that appeared 

available to Apache that the company‟s senior executives did not hold “the honest and reasonable but mistaken 

belief” that the section of the pipeline in question was “„in good condition and repair”. It was also considered 

that there was no prospect of the state successfully proving that the section of the pipeline that ruptured was 

licensed under the Petroleum Pipelines Act 1969, due to a technicality in a variation document from 1992. 

The charge under the Petroleum Pipeline Act 1969, Section 38(b) was “failure to maintain the pipeline in good 

condition and repair”. The “technicality” is that the portion of the gas sales pipeline between the gas processing 

equipment and the mean low-water mark on Varanus Island was not licensed as a “pipeline” by the variation of 

the relevant pipeline licence issued in 1992. Essentially, the variation document in question referred to 

“pipeworks” not “pipeline”. It was part of the pipeline that ruptured, rather than the pipeworks. 

I might note at this point, that while Apache find it “convenient” at this time to use this legal technicality to 

disclaim that it was the licensee of the pipeline, the company has operated for almost 20 years with the 

understanding it was the operator of the pipeline, and responsible for its “good condition and repair”. 

The initial Varanus Island report provided to the department by the then National Offshore Petroleum Safety 

Authority—NOPSA—on October 7, 2008 identified that Apache Northwest and the co-licensees may have 

committed offences under the Petroleum Pipelines Act 1969 and noted that the company “did not maintain the 

pipeline in good condition and repair”. It was on this basis after receiving advice from the State Solicitor that the 

prosecution was launched by the Department of Mines and Petroleum. Despite this, the department now cannot 

proceed with the prosecution. 

I am very unhappy that due to what I believe to be a legal technicality, Apache is able to avoid facing the court 

in regard to this offence, which is related to the major incident which cut Western Australia‟s gas supplies by 

30 per cent. Some members of the house may be wondering why it has taken the state so long to identify the 

defence leading to the discontinuation of proceedings. For two years Apache blocked and hindered the 

department‟s efforts to acquire evidence that was crucial to the prosecution case—a statement from Apache 

Northwest‟s managing director. That statement was finally obtained in February 2011 pursuant to schedule 3 of 

the Criminal Procedure Act 2004. 

In August 2011 the State Solicitor‟s Office advised that the department had identified that the state may not have 

a prima facie case. At that point the department sought a second opinion from the Special Counsel to the Premier 

who advised there was reasonable prospect of success. The department then sought a third opinion from the 

independent bar to settle the conflicting advice, and in December last year the department received an opinion 

not to continue the prosecution. Further advice received last month, on 2 March, from another Senior Counsel 

from the independent bar confirmed for the department that it had no reasonable prospect of success in proving 

that the section of the pipeline that ruptured was a licensed “pipeline”. It is therefore only now, after so much 

time and effort to get the additional evidence from Apache, and an equal amount of time deliberating the state‟s 

ability to proceed, that the Department of Mines and Petroleum applied for the discontinuance of the 

prosecution. I would like to reassure the house that the Department of Mines and Petroleum and the State 

Solicitor‟s Office have thoroughly examined all avenues to try to keep the prosecution alive. At one point the 

possibility of raising a new prosecution was even considered; however, the case had already passed the limitation 

period contained in the relevant legislation. Options of implementing some other form of penalty under the 

various acts were also thoroughly explored. 

As the house would be aware, Apache has also initiated continuous litigation for almost two years. That 

litigation has hindered every effort by the state, as well as the joint state and federal government effort, to 

thoroughly investigate this incident and publicly release findings. When the joint state and federal government 

effort was disrupted by legal action, this government initiated the independent final stage investigation. That 
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investigation aimed to report on the causes of the Varanus Island incident and to investigate WA‟s regulatory 

regime and the performance of the regulator. 

On 8 May 2009, together with federal minister Martin Ferguson, I appointed Messrs David Agostini and Kym 

Bills as inspectors under the Petroleum Pipelines Act 1969 so they could obtain the necessary information 

required to report to the state on the Varanus Island gas pipeline incident. Their report was delivered to the 

Department of Mines and Petroleum on 18 June 2009. However, its release to me was blocked by further 

litigation by Apache until the Court of Appeal of the Supreme Court dismissed the company‟s final injunction 

application on 22 December 2009. 

As the minister responsible for the safety of workers in the petroleum industry in our state, I have held concerns 

throughout the course of litigation by Apache as to what this report contained and what information it could 

provide the state government to reduce the potential risk of further similar incidents occurring. Since receiving 

the Bills and Agostini report, I have thoroughly reviewed the findings and had time to carefully consider if it is 

of significant public interest to release that information. While the state was pursuing the prosecution, I was 

reluctant to release any findings from the final investigation report, as I had a responsibility to ensure that the 

state‟s prosecution case was not jeopardised by any further court action from Apache Northwest. Given the 

history of litigation, I felt it was a very real possibility. I believe the people of Western Australia have a right to 

know the cause of that incident, as well as the level of effectiveness of the state‟s regulatory systems at the time 

and the safety and security implications for the state. However, I must inform the house that I am still unable to 

release the findings of the final phase of the state‟s investigation documented in the “Offshore Petroleum Safety 

Regulation—Varanus Island Incident Investigation Report”—that is, the Bills and Agostini report. Before the 

report was released in 2009 to me I had to give an undertaking to the Supreme Court that I would not publicly 

release any findings of the report until I had provided Apache a fair and reasonable time to review the report. 

Now that the prosecution has been terminated, that process has commenced today and I would expect to be free 

to publish the report very soon.  

 


